the plea on June 11“‘0f__of 2012

o ;f— The Court_- There was--

_ R I had a conversation in
chambers with both the Prosecutor Mr L

Sepic, as well as Mr.

Parish, because

I've stated this on multiple occasions so it’'s

nothing new - I'm always reluctant to take no contest pleas in

cases of this type, and--and I stated my reasons why I’'m

reluctant to do that. The main reason is that,

you know, if Mr.
Hale,

1f I find against him here today and then I sentence him

to prison later this month, at some point if he’s paroled--when

he’s paroled, he goes to some sex offender courses; and I've

heard from various counselors, met with them that conduct these

counseling sessions, that when they have a--a client that has

pled no contest, they try to deny, deny, deny all the way

through and it’s--it’s really disruptive and it’s not helpful to

the counseling sessions. So, I’'m very reluctant to accept no

contest pleas in these types of cases.

However, I met with both
Mr.

Parish and Sepic in chambers. We discussed much of which is

contained within Mr. Kirk’s brief as well as the oral argument

-here this morning. the other A=fendant.

the description of the

events by the;-the victims, the pluses and minuses, both for the

People and for the Defense, and I was willing to go along with

it, quite frankly, because I thought that the interest of

justice were being met in that plea agreement. And it was a--

took a lot of convincina because I wasn’t going to allow a no
contest plea,

initially, in part, because of reasons like this,



this type of a motion. But I ultimately decided that it was

probably in the best interest of justice, as well as the--the

A?ictim‘slwéféé;rﬁée&iﬁélw{tﬁvcdﬁnééijr
The main thrust of the Defense motion in this case is
centained in paragraph 6, where Mr. Hale indicates he’s not able
-0 read or write and did not understand or comprehend his no
contest plea to a CSC 3™ Degree. And I just find that
completely without merit. Not only-- Mr. Parish alerted me
early on in chambers and then also at the beginning of the plea
that Mr. Hale had problems readinéyénd Qritingrand comprehending
things, and--and the Court listened to the tape this morning and
the Court went through each prong of his rights form with the
defendant, individually. So I aﬁ completely convinced that the
plea was just and proper as it relafes to any deficiencies that
the defendant may have with regard to reading and/or writing.
Somewhat instructive in paragraph 8 of the Defense
motion, that it‘s only after in speaking with hig family that
the defendant has decided to pursue this motion to withdraw his
plea. Obviously, and I completely understand and respect his
family being concerned about the situation the defendant now
finds himself in, but the Court has to--to weigh the prejudice
to the People pursuant to MCR 6.310; and, quite frankly, the
People make a compelling argument in several paragraphs, more
specifically, paragraph 5(d), where they talk about the foster

care worker, the counselor and the foster parents have all met



with these victims.

And-- And the--the children are young. 1.

1 found in some of the pleadings that during this proceeding

they were 9- and é6-years of age. I don’t know, perhaps now

they're 10 and 7. I didn’'t find their dates of births.

But, i
any event, they--they were 9- and 6-years of age as we were

proceeding through this matter. I remember the 6-year old

having difficulty, adjusting the chair in the witness box for

her. These are young, young children who have been abused on

multiple occasions.

And I--I do find in paragraph F of--paragraph 5(f),
the Prosecutor makes reference to their case being jeopardized
because of this reverse in course - almost kind of an estoppel
argument - that the People have relied upon the plea, the
knowing and freely given plea by the defendant, a 54-year old
man, on June 11%P of 2012, and now, more than a month later,

after the--these children in their tender years have

______ upo
that plea, we had reversed course. I-- I don’'t mean to trivial
-trivialize this matter ‘cause it’s obviously a very, very

serious matter. We'’'ve got some abused victims here. And-- And

the man, Mr. Hale, that is looking at, I believe there’s also a

sentencing recommendation of 10 years. So he’'s gonna go to

prison for 10 years. I think he’s probably the only person in

this courtroom right now who has ever been convicted of an

COffense like this; but, perhaps, something that many people

_COpld understand, a--a buyer’s remorse type of situation here.



I think that--that Mr. Hale, now understanding that he’s likely

o & - 3 e 3
going-to-prison for 1Q years as a convicted sex offender, 1is

having some buyer’s remorse from the knowing decisions that a

mature man--man made with, what I found to be, you know, zealous

. th
advocacy, as Mr. Sepic indicated, by Mr. Parish on Junée 11" of

2012. His future is ominous.

I recognize that. I understand

that. But, nothing in the defendant’s pleading would warrant

allowing him to withdraw his plea. I find a significant
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accordingly, deny the Defense motion.

Could you prepare a brief order consistent with that

ruling, Mr. Sepic?

MR. SEPIC: Yes, judge. I have-- I--

THE COURT: All right. And I did schedule this

hearing in advance of the sentencing just so we’d have adequate

times. I wouldn’'t had to adjourn the sentencing. So it’s my

intent to continue as scheduled with his felony sentencing late:

this month.

MR. KIRK: Your Honor, might--we--we might be asking-

let me bring up another point, though.
If this case were to go as you preceded and then Mr.
Hale would have an appeal based on this Fonville case, in
- particular, that says that--that when you-- The point you
brought up about the no contest, I think are valid, and that,

that it’s very likely that the high court’s gonna see that the
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COURT: I think that's unlikely, Mr. Kirk, or I
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ruled the way I did. So I'm not adjourning
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MR. KIRK: Ckay.
< THE COURT: We're going forward as scheduled. I'm not
going to grant ycu any sort of delays.

MXR. KIRK: --though. At-- At that point, then, if it
gets kicked back, I mean, that could be a year or two from now,

and then all of a sudden you're back at the same point of having

the trial and reversing and having the children come up when

je*s not even, you know, much further away in time and they're

mcre on with their lives. So, I think it's less prejudice to

actually have the trial than to take--
THE COURT: I've--

MR. KIRK: --the chil--

THE COURT: I've already ruled, Mister--

MR. KIRK: OCkay.

THE COURT: --Kirk. Okay, thank you very much,

counsel.



St. Joseph, Michigan

Tuesday, July 12, 2012 - 9:44 a.m.

THE COURT: Okay, this is file number 2012000595,
People of the State of Michigan versus Larry Hale. You are thatr
person, sir?

THE DEFENDANT: Yes, sir.

THE COURT: All right. You’'re appearing here this
morning, along with your substitute counsel Mr. Kirk. Good
morning, Mr. Kirk.

MR. KIRK: Good morning, your Honor.

THE COURT: People represented by the prosecuting
attorney Mr. Sepic. Good morning, Mr. Sepic.

MR. SEPIC: Good morning, judge.

THE COURT: I have had the opportunity to review both
the mgtion filed by Mr. Kirk as well as Mr. Sepic’s response. I
apologize. I took some time this morning ‘cause I wanted to
listen to the plea. So I did listen to the plea from June 11"
of 2012 on our recording equipment before I came into court here
this morning. Mr. Sepic hadn’t received the motion so he filed
the answer kind of late. I assume that you’re not ob objecting
to that in any way, Mr. Kirk?

MR. KIRK: No, I'm--

THE CCURT: Okay.

MR. KIRK: --not. I said that if he wanted more time,

I'd be happy to grant--



THE COURT: And-- And it--it’g fine, It-- It w3s 3
relatively simple, straightforward matter and the COLWF% 05%
handled both, the preliminary ezamination cn Varch
as well as, the plea on June 11" of 2012, 5o it w28 3 B.7[.c

matter for me to get up to speed on this.
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I guess it’s your motiocn, Mr. Firy I have read it and rev.ewes
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it. But, if you have any oral arqgument, sir?

MR. KIRK: Well, your Honor, I would state--1 wouild
bring to your attention a case that I locked up. FPecple 7

Fonville, it’s 291 Mich. App. 363, 2011. And, they’'re tz_.r.rz

about this case is a--is a withdrawal hbefore gentencing. 2o, I
don’t believe-- So there’s a different standard than if re
waited till after sentencing.

But, in that case it talks about being able to

withdraw a plea and that it should only be granted if ¢

e

»

defendant is able to show that the withdrawal o; the plea is in
the interest of justice, meaning, that the deferndant hzs to
articulate a fair and just reason for withdrawing the ples.

Fair and just reasons include reasons like claim of actual
innocence or a valid defense to the charge. Things that are nct
considered fair and just reasons are dissatisfacticn wich the

sentence or incorrect advice from the defendant’s attcrney.

80, he--Mr, Hale has, throughout, maintained his



innocence to this charge. And what I also would note, YOur

Honor, that, in that Fonville case, they had ruled against the

—

defendant but they had said that he had, during the plea. given

statements that were inculpatory and--towards his case. And, in

this case, as my understanding, though I haven't heard the June

11*® tape, that he pled no contest and that he did not make any

admissions of guilt that could be used against him. So-- And- -

And after reviewing the case for a bit, I believe he does have a

valid defense - there’'s been changes in the stories. AL c©ne

_time the Prosecutor had two defendants and ncw cnly has cne

because one of ‘em story was completely different than what

thev’d been telling the counselors and the--over at the

children’s assessment center, and that--and completely unraveled

and thev ended up dropping the charges. And I don’'t believe Mr.

Parish really did much in the way of cross-examinatfon. That

just kind of came out on their own that--that the story was ™

r

-

don’'t remember, I don’t remember” and--and it--and it--that ca--

charge fell down.

- -
-aa

So I think that also should be considered

the claim of actual innocence that that cne didn’t--didn’'t flv.
The-- There’s other defenses; is that, there was verv

little time, very little opportunity for any of these things to

occur. I‘1ll just bring up one point; that--that there‘’s a cla:im

that--that he--Mr. Hale would do this when Mrs. Hale would drive
off to the store. Well, talking to Mrs. Hale, she says, she
doesn’t drive. Mr. Hale would always do the driving. sSo-- and



if they drove, there would be either an adult stay with the

children or the children would all go with him. So it kind of

flies in the face of that--that there was these opportunities
for him to have accomplished this. And there’'s also the fact
that in the reports there seems to be there's this other fellow
Michael Barrett, who pled guilty to having inappropriate contact
with the children. But then there was another statement where
they claimed that the grandfather had done something, but, oh
they didn’t want to because he might go to jail. There’'s also,
I think, evidence to back up that these children were learning
about various things by watching their mother and their mother‘s
boyfriend perform sex acts in front of them and the children
were actually acting out on that and--and saying that they were
doing things that they had saw.

A<'So I think there’s enough, by looking--without going
into the whole case because there’s--it’s volumes of material,
there’s enough to--to show that he does have a valid defense.

He’'s fifty-some years old. He has no prior record.
Usually people would have some kind of a--a prior history of
doing something like this if that’s what they did. And there--

there’s just no evidence to back that up.

THE COURT: A big thrust of your argument, as I read
Your motion, Mr. Kirk, was the defendant's inability to read.
e ~—————— T TN
SO I--that’s why I wanted to listen to the--the tape of the--the

actual plea.



MR. KIRK: My-- My client informs me that he--he’s
been in Special Ed his entire--he went to up to 10'" grade but
that he didn’'t make it up to 10'" grade level, that-- He's trieq
numerous times through night school and other processes to try
to--to learn to read and he's just been unable. Not from lack
of effort, but for just inability to do so.

I don’'t believe that he--he really is in that
position. He has to have things read to him and explained to
him more thoroughly than--than the average client.

THE COURT: Okay. Okay, anything further, Mister--

MR. KIRK: And--

THE COURT: ~--Kirk?

MR. KIRK: —;I would say one other thing. I don’t
believe that there’'s--reading over the Prosecutor’s response, I
don’'t believe that there is--there might be prejudice but I
don’t believe it’s substantial prejudice. We would say that we
don’'t think there’s any prejudice for witnesses to come into
court to tell the truth. I think prejudice would involve
something where the children were then released and are far away
and unavailable to come in, and that would definitely prejudice
the Prosecutor’s case. But in this case, the witnesses are
available. He can proceed with his case. It might be
unfortunate that they were told that it was over and now it’s
starting up again. But the pre--the real prejudice would be my

Client being convicted of a charge that he didn’t do and



apending conrlderable time in prison for something that dicn’t
happen.  Ho think that's the real prejudice, the--weighing tre
prejudive that the Prowecutor has and, well, now we gotta go
torward ‘caume My, Kirk's involved and--and he wants and Mr.

Hale's wants to withdraw his plea and we’re gonna have to Lave a

trial, Well, that's prejudice, but it’s not substantial

prejudice, I1t's certainly not outweighed by my client’s rights

to counnel of him cholce and a right to a jury trial.

THE COURT:  Okay. Alright, thank you, Mr. Kirk. Any
arvgqument, Mr, Seplc?

= MR, 8BPIC: Judge, just to answer some of thcse

notions. wWhile the items that Mr.

¥irk cites as a defense,

those--not=--none of those are new. Mr. Parish was well aware cf

those items that he could present as a defense. And, frankly, I

don't know of any other attorney who is more thorough and will
defend to the death, so to speak, than Mr. Parish. I think he’'s
got. that reputation,

He ended up talking to Mr. Hale that

I haven’t listened

but I believe there might have been a--well,

Monday. The agreement was struck., I-- I--

to it either, I--1I
do know that the dimcussion was held on the record at the time

of the plea about Mr. Hale’s inability to read and--and whether
that was playing a part, or the Court giving more time, perhaps,

or making sure that Mr. Hale understood what he was gonna be

doing.

THE COURT: Actually, I listened to the tape, Mr.



seplc, and--and the Court, I--I read each of his rightss=

MR. SEPIC: Yes,

THE COURT: --to him because I was aware of him

agtopping school in 10'" grade. That was my recollection. I
listened to the tape this morning to make sure my recollection
was accurate, and I did go through each point with the
defendant,

MR. SKPIC: And I don’t be--I don’t know if the Court
offered this but there was no request for more time to consider
this plea agreement and it--it seemed like the plea flowed
pretty normally and that there wasn’t much in the way of
hesitation or--or disagreement with Mr. Parish, or anything like
that. So, I just don’t believe there was anything wrong with
the plea taking. I don’'t believe it’s in the interest of
justice, all towed here, when you factor in the children’s
situation. Mr. Kirk says, well, it’s not like they’ve been
released to go far away. Well, they’ve been released, so to
speak, from the burden of having to face Mr. Hale. Thank you.

THE COURT: Okay. Thank you, Mister--

MR. KIRK: Can-- Can I add--

THE COURT: --Sepic.

MR. KIRK: --one little point?

THE COURT: Sure, any final response, Mr. Kirk?

MR. KIRK: Just, Mr. Hale, from my understanding,

immediately after taking the plea was talk——trzigq to get ahold
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e withdrawal of the plea so he immediately gought

ute counsel. So, I don’'t believe that he kind of sat on

was satisfied with the plea and then changed his mind. It

was almost immediate that he started taking steps to either get

Mr. Parish to take action or to find a different lawyer tO SO,

SO.

THE COURT: Okay, thank you, Mr. Kirk. Okay, I'm--1'm

prepared to rule.

I've had an opportunity to review the pleadings filed
in this matter, as well as a transcript of the preliminary
examination from March 6% of 2012, and finally, I didn’t listen
to the entire plea, but I listened to a good portion of the

actual plea, the recorded transcript--recorded record, rather,

of that plea from June 11" of 2012. I presided over all

proceedings relating to this matter so I--I feel that I’'ve got a

good grasp of--of the situation here.

Both parties agree that MCR 6.310(b) is controlling.
The parties properly cited to various sections of that court

rule in their pleadings, and the Court would make several

observations. Number one, we’'re dealing with a 54-year old man

here, Mr. Hale, who had retained counsel of his choice at the--

at both the preliminary examination, as well as, at the time of



