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S[ATEMENT OF JURISDICTION

This is a claim by application for leave ta sppesl under MCR T.205 following & decision
by the Berrien Cownty 2™ Circuit Court-Criminal Division in which Defendant was convicted of a
falony count of Criminal Sexus| Conduct (n the 3™ Degrea MOL 7S0,.520(d | by plaa of no contest.

This I5an appeal from a final| arder MOR 7 203 AN,

This Is = delayed apglication far leave to appeal following a decision by the Berrien
County 2" Ciroutt Court-Criminal Divistan in which Defendant was found guilty by plea of no
santect to ohe caunt of Criminal Sexual Conduct Third Degree, s felany. Defendant-Appallant is
zppealing the Drder Denying Motioh to \Withdraw Plezantered onduly 12, 2013 Defendant is
requesting that hie delayed application for leave to appeal on the lssue of the presentencing
Order Danying Motion to Withdraw Plea be treated as &n Interlssutory Criminal Appeal under
MCR 7.213(C1(1) as te priosity of the calandar assignment. Defendant-Appallant requests that
higeanviction be reversed and that ke be granted his right toa jury trial, If thae lssue & not
decided in Defandant-Appallant’s favor then the Defendant is also appealing by delayed
spplication for leave to appeal, the ludgment of Sentence of Commitment to 3ate Prigon
Southarn sntersd on July 18, 2012 by the Berrien County 2™ Cireult Court-Criminal Division, of
hiz santance of 10 to 15 vears; Defendant-Appelant requests that hiscase be ramanded back

tatha Trial Court for ressntencing within the Michigan sentencing guldalinas.

m
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ATATEMENT OF FACTS EXPLAINING DELAY

Lefendant-Appellaie counse| was under the mistaken beliaf that & delayed application
was undar the farmer one-year rule. Defendant-Appailata counsel tock the case expecting &
lury trnal but ended up with anly an appeal when Defendant’s motion to withdraw hit ne
contest plea was denlsd. Dofendant-Appallate counsel dees not specialize in appeals sowas
unaware of the change in the time frame to file.  Defendant-fppellate counsel asks the Coart
nat to hold the Defendant's Dalmpad Application to the Court rula time frame dis to the
rristake of councel, Defandant iz currently Imprisoned wrongfiully for an affense he did nol
commit, Defendant did not understand the preceedings where he plad ne contest taa 050 3™
Degres charge, Defendant has good grounds forappeal on issues not settled by statute or case
IBw concerning withdrawal of plea before sentencing by o contest without allocition or the

reading out loud the probable cause sheet by the trial court jedge.

Additionally Defendant-Appallate counsel needad time to have Larry Habs testad by
professionals fo rafute the claim that he knowingly, veluntarty made his plea and demonstrate
that Larry Hale fackad the capacity to fully and adequately understand the procgedings against
him. Appeliate counsgl reguested a Forensic Psychological Report be conducted at the MOCC
by Or. Faul Kitchen PhD. Or. Kitchen's report states that Mr. Hale's Intelloctual capacity suggest
& lirnited cognitive function, He demonstrates an inteliectual ability within the mentally
deficiant rarge {Full Scale 10 = &2, 1" percentile), He appearsto hava significant problems with
shatract reasoning or hiz ability to retgin information facts. His response to The Evaluation of
Competancy to Stand Trail protocol suggest a very concrete and limited pereeption of the rales

and regpentibilities of the leading actors in the judicial process, Ha hae a limited capacity to

D ——————
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gnderstand the complaxities of a plea bargain. [:ee Exhibit 1, attached report Dr, Faul Kitchen,
Ph). The Michigan Degartrmant of Corrections-Bureau of Haalth Care Services conducted an
evaluation of the defandant Larry Hala, The clinical assassmant results confirm the Mr. Hale
has s Low 10, and Mentsl Retardation, Unspec (319] {a=e Exhibit 2, attached report MDOC Hale,
Larry Robart, [nmate 10: 844154

STATEMENT OF QUESTIONS PRESENTED

ks Whethar Larry Robart Hale was denied his constitutional right to a jury trisl



understand the complesities of a plaa bargain. (see Exhikit 1, attached report Or. Paul Kitchen,
PRIOY, Tha Michigan Department of Corractions-Bureau of Health Care Services conducted an
evaluation of the defandant Larry Hale, The clinieal assessment results confirm the M, Hale
has a Low 10, and Mental Retardation, Unspec {340) (sea Exhibit 2, attached repart MDOC Hala,

Lefry Habert, lnmate 1D B44134)

STATEMENT QOF QUESTIONS PRESENTED

k: Whather Larry Rebert Hals was denied his constitutional right to a jury trial
when the trial court refused to grant Befendent &ppellants motion to-withdraw

his 'no contest ples that was mada-prior te his sentancing under MCH

B.AA0[B){ )T
[efendant-Appallant answers, “yes"

il Whether 1he Trial court judge abused his discretion when he refused 1o grant
Befandant Appetlants mation 1o withdraw his no contest plea that was made

pror to his sentencing ender MCR 831042} 1)7
Defandant-Appellant answers, “yes”

1]} Whather Larry Rebert Hale was denied his constitutional right te course| of his
cholca when the trial cour refused o gram Defendant Appellanis motion to
withdraw his no contest plea that was made prior 1o his sontencing under LR
B.310(B]{ L} by not having a jury trial with substituted counsel and without

imvchyament of couneal af his choice Ir the plea agreement ¥
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pefendant-Appatlant answers, “yes”

. Whethar the Trial Court Judge committed error or abused his discration by
sentencing Larry Rebert Hale to prison for 10 1o 15 years when the Trial Court
Judge failed to s1ate adequate reasons on the record for an upward departure

fram the sentencing guidelines?
Defendant-Appellant answers, "yes™

W, wWhather the Trial Court Judge committed error or abused his discration by
sentencing Larry Robart Hale te prison for 10 1015 yaars when the Trial Court
Judiga failed ta give dus conskderation 1o the 55 paint reduction in OY paints that

dafense pounsel was able te abtain through argument prior to Sentencing.
Oeferndant-Appellant answers, “yes

STATEMENT OF FACTS

This ease came about following the accusatons of two minor children fermales that the
Gafendant Lorry Bobart Hale had committed acts on them that constituted falany eriminal
sexual conduct in tha First Degree. Bath minar children had been sexually assaulted priorto
the accus=ations against Larry Hale, by & rmian named Michael Barrett. Michae! Barreit pled
guilty to the charges and made courtroam admissions of his culpabilty and guilt te the
offenses. MAr. Michael Barrett’s ease had been handled and investigated by palice and Child
Beotective Serviced, Both gitls were interviewad extensively by professionals prior to the

charges baing brought againzt Mr. Michael Barrett, Thera were no disclosures of other
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perpetratars during the professionally conducted interviews of Angel Kaeding and Mckyndsie

Kaeding in the cass against Michas! Barratt

Sixth months after the arrest of Michael Barrett, the minor girl's uncle Jason Keeding
was driving around with the two girls looking fora garage sala. When they went past Larry
Hale's rented dupies that he thas in with his wite Sandra Hale, tha giris began toact up and
sormamn out thit Larey lves there.  Sdter getting home, inson Kaeding guestionad both girls
mare tharoughly, and they told him that Larry Hale had done things to them. Jason Kaeding
raported the matter to tha Lincoln Township Police. The police did an investigation, and the
girls ware interviewed ance again by Child Protective Sarvices specialists. Thits tirme they
discleced for the first time to the professsonals that Larry Hale had committed sexual scts on
them whan they weare visiting at the Hale’s home. Larry and Sandma Haba have a son Mark
Osberne who lived full time at the residence when not werking as & truck driver. Mr, Osborne
has two sont ages at the time 10 and 14, who regularly visited and stayed avarnight with their
grandparents Larry Halo and Sandra Hale, During & period of time batween Saptember 2008
and August 2011 the twe miner children Angel Kaeding and Mckyndsie Kaeding would be
droppad off frem time ta time by their parents, to the Hales home 1o babysit. Anathar male
minor child freston Kaading, age 3 would come to visit on occasions with his sisters at the Hale
Hame. On some of thote cocasions the girks would stay overnight and other times they weuld
not. On most of those sccasions tha Hale's two grandsons would also be prasent and stay
avernight. The dupbes is very small, sa the two girks were sleeping aon the ling ream couches.
The sccusations stated that Mr. Hale would commit the acts when hiz wite was away shopping,

ar-at the layndry mat, or at night when avenjons was asbeep, or while Ms. Hele was In the

#
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bathroom. Larry Hale denied doing anything improper to eithar girl His wifie claimed that she
wal presest at all times and that whan she would go 1o the store that she would take har

grandsony and the girls and thelr brother with her.  Buring this period both girls continually

asked their parents to be able to stay over at Larry and Sandy Hale's house, The girls stepped
visiting the Hales' after their uncle lason Kaeding gained control as a foster parant ovar tha
children follawing neglect and abuse court proceedings against the girl’s mother and father.
Melissa Kaading reporied the case against Michae! Barrett ko the police. Six months [ater |t was
tasgn Kaeding who reported the sceusations to the police against Larry Hale.

Larry Hale was arrested on February 21, 2012 on sl felony counts of Criminal Sexual
Conduct in the First Degree and two counts of Criminal Sexuai Conduct in the Secand Degres
On February 22, 2012 an arraignment was held in Fifth District Court befors the Honorable Gary
I. Bruce, Trial Court Judge. Mr. Hale was read the charges by the court, count by count saying
that he understeod. (see arraignment transcript pages 3-6) Then the trial court judge
indormed Mr. Hale of his rlght Lo & preliminany examination. Mr. Hala gaid he ufiderstood, (see
arragnment page 6] The trial court judge then informed Mr, Hale of his right te remain silent
and his right to counsel. Mr Hale said he understood (se= arraignment page 8) The trial court
|udga went on to further inguiry whether Me, Hale would be hiring s bvvar, and questians
about whethar Mr, Hale was on probation or parcle and whether Mr, Hale had been arrested
before. Mr Hale answared no to each of those quastions, [tes arralgnmant page 7 Then tha
trial court judge set Mr. Hale's Bond at 5500000 cach of suraty, The judge also listed several
canditians &n the band, {see araignment page 7-8] When finshed with the bend and bond

eanditione, and Mr, Mals caying he understoed, The Courti "You're all st for today.” Mr. Hale:
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“four Honar, | had a question, sit before — [see arralgnment page 8, lines 18-15) The trial judge
taltioned the defendant about saying anything that might be used against him by the
prosecutor (ses arralgnment page B, lines 22-25) Mr, Hale told the judge “Ne, t's none of
that" [cee arralgnment page 8, line 1) The Court: "Okay® (see arreignment page 9, line 2} The
Defendant: “I bought the vans undar his father. Now, we owe him payments. 5o | have to
have my wife deal with that?" {see arraignmant page 9, lines 3-5} The Court: "That's got
absolutely nothing 10 do with what we're talking about today.” (ses arraignment page 9, lines
6-7] The Defendznt: "Okay” [see arraignment page 9, line B] The trial court went on to explain
that the defendant was facing Ife In prison on 8 counts, The defendant said he understood,
[sew arraignment pege 9, lings 8-17) The Court: “— and with & $500,000 bond. That's the only
thing before the Court at this time.” [cee arraignment page 9, linas 18-13) The Defendant
asked: " have to have 55,000 to gt sut—77 (sae arraignment page 9, line 20} The Court:
“Feve—" The Defendant: “—correct? (see arraignment page 9, line 22 The Court: “—hundied
thousand.” {see arraignment page 9, ine 23] The Defandant: "Oksy. Thank you,” [see
arraignment page 9, ling 24)

The Datendant’s family hired Attarney Tat Parish of Waterviiet. The Preliminary Hearing
wiid held on March &, 2012 before the Honorable Circuit Court Judge Charles T, LaSata.
Testimany wes heard from Jasan Kseding, Angel Kzeding and Mekyndsie Xaeding. Following
the testimanyy Lhe prosecution dismissed 1he counts against the Defendant eancerning the
youngest child Angel Kaeding. Angel Kaeding's testimony was not credible, fsee preliminary
expminatian, page 16] \When asked by prosecutor Seple to paint to the perpetrator of the

enimes, Angel Kasding gointed at the wrial judge himacl, Thiz weas acknowledeed by the

————
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prasecution and dafense counsel, (sen praliminary examinatian, pages 17-18) The Defandant
was haund over to the Circult Court on six counts for Erial

Onduna 11, 2012 a plea was taken in the Berrien County Second Circult Court befors the
Hanorable Charles T, LaSata, Circuit Court Judge. The Court: “Alright, | understand that we
have a plea agreement in this case, Mr. Parish?” (see plea, page 3; lines 14-15) Mr. Parish: "Wa
do, your Hanor. The agreement is that Mr, Hale will plesd no contest to a single count of
Crimirel Sexual Conduct in the Third Degrea in return all the other charges will be dismissed.
It's also part of the agreemeant, on both sides, that there be an agreed sentence in this matter
of not less than 10, nor more than 15 years? Do you understand all that?” (see plea, pags 3,
lines 16-22) The Defendant. "Yes."” [see plea; page 3, ling 23) Mr. Parlsh: “And that's what you
wafna do? [see ples, page 3, line 24) The Dafendant: "Yes." |see plea, page 3, line Z5) Tha
Court: "Okay” |eee plea, paga 4, line 1) Than Mr, Parish says, “We do have one small problem |
want to eall 1o your Honor's attention and that's this , My client doas not read and ss a result,
whilg | can have him sign thie Advice of Rights, | have not had an oppartunity until just the
moment te go through these with him; 5o | would suggest that, perhags, It might be guickest
Just te read them aloud when we reach that paint.” |22« plea, page 4, lines 2-B) The Court; *
Qkay, that's fine,* [cen ploa, page 3, ling 8]

Thw Trml Court Judge swora in the Defendant to testify. The judge inquired abaut bir
Hale's nducation, Me said ha quit in the 10" grade, {see plea, page 5, line 3and 7) Defendant
said his education was bad. (see plea, page 5, line 12 and 14] The Court read the Defendant
the charged offense, the allegation, and the possible penalties and actions as a result. (see plea,

Eege 5§, bnea 1-21| The Courti "You undersiond the charge sgainst you, sirl” [see ples; page §

e ——— e |
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line 21} The Defendant: “Correct” [see plea, page 6, line 221 The Court: "You have o say, yas
or no.” (see plea, page &, line 23) The Defendant: "Yes" The Court inquires: "And how do you
wich to plead, guilty, not guilty, no contest?” [see plea, page &, line 25, page 7, line 1) The
Defendant responds: "Ma cantest.” (see plea, page 7, line 2} The Court: * You understand, sie,
that it accept your no contest plea here this morning, you'll not have a jury trial of any kind
and you'll be giving up all the rights you'd have had at that jury trial? You understand that?
{see plea, page 7, lings 3-5] The Defendant responds with a question. Tha Daefandant! "Ne
trinl?” [seo plea, page 7, line 7} The Court answers! * Right” {sze plea, page 7, lin= B} The Court
goes 0n 1o read to the defendant his rights, [see plea, page 7, lines 8-25, and paga 8, lines 1-2)
The Court asked tha Defendant: "—; da you understand that if | aceept your no contest plea all
of thesa rights that | just read to you are gane? "{see plea, page 8, lines 1-2) The Defendant
“¥es" Tha Court: "An that's whal you want mae to do, 5ir7” [see plea, page 8, line 6] The
Cefendant: "Yes" {wae plaa, page 8, line 7} The plas was put on the recard by the prozscutor
and ®r, Parish confirmed. The Cowrt; "Okey. And finally, Mr, Hale, is that your undsrstanding,
sir?" |see plaa, page 10, lines B-8) The Defendant answers: *|Inawd|ble)” (see plea, page 10,
lime 10] The Court asks; "Can you speak up, please?” [see plea, page 10, line 11} The
Defendant responds 1o the question: "Yes. Sorry." (see plea, page 10, Hne 12) The court
inguires further of the Defendant of any thrests or promizes made. The court asked counsel if
he may uze his notes from the preliminary examination and review the probable cause shest in
crder t2 estaklish tha factual basis for the no contest plea. Both counsel egreed. {see plea,

page 11, ines B-9) Noadmisseons of gullt, no facts were steted or allocution was given by ths

Defandant Larmy Hala, The Trial Sourt set sentencing for July 16, 3013,
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The Defendant was returned to his cell in the Berrien County Jall. He called his family
the night following tha plea. It wason that phone call that Larry Hale leerned thet he was going
to prison. M, Hale tried te get Attorney Parish 1o withdraw the plea. Mr. Parish would not, so
the farnily hired pressnt counsal Attarney Martin O Kiek, Attorney Kirdk onJune 28, 2012 filed
and noticed outa Mation to Withdraw Plea under MCR 6.310[B}{1}. The prasecuter filed an
Answeer to Motion to Withdraw Plea; A hearing was held on the Defandant’s Motion to
Withdraw Plaa on luly 12, 2012, The court had read the parties pleadings, then heard the
argammants of bath counsel before the Court Denied the Motion to Withdraw Plea and stated

the reasons on the record, Of that Crder Denying the Motion to Withdraw Plea the

Defendant/Appellant asks for leave te appeal.

O Juby 16, 3042 the Trial Court conducted & sentanting hearing. The Pre-Sentence
Report was issved to counsel and the Trial Court Judge, The investigsting agent Dennis F.
Kuczingkl of MIOC wrote in the F5i Repart 1het he suppored the plea agrmamant made
between the Praseeutor and former counsel Tat Pardsh of & ssntence bo the MOOC for & gariad
of 10 to 15 vears with eredit far 147 days in jall before the sentencing date, [ee Exhibit 5 PSR}

Tha Trial Court began the septencing hearing: "For purposes of sentencing 25 a result of
& no contest plea which you entered on June 117 of 2013 to the felony offense of Criminal
Leyual Conduet | the T Degras, using force or coercion. This ta & felany, The makmurm
penalty 15 15 ynars in o Michigan state prison; however, sententing guldelines in your particular
casa are-36 1o 60 months with a pricr record yvenable score of 0, The is.also a--a sentencing

agresment an this file ” {see sentencing, page 3, linas B-2)
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The Trial Court inquired at sentencing whethar thers wore arrars of agditions ta the PS),
Tha prosecutor stated. "Na, your Honet" [sae Feniencing, page 3, lines B-2) Attorsey Kirk

pointed out 3 errar in the PSIR: “they're describing the two Kaeding children as children ar

stapechild, and | den't' believe they'se - they're childran but i den’t beliave they were stepchild
I any way, It was a bebysitting situstion,* (see santencing, page 4, lines 1-4) Prozecutor Sepic
did nat ebject to the correction,

Than a4 te scoring, Mr. Kirk had no objestion to the prior record seare of Zera (0] far Mr.
Hala. Mr. Kirk then objected ta the scoring of OV 7 variable. Mr. Kirk: “He was scored with 50
pointe, saying that there was perticular sadism, tarturs, expessive orutality, and | weuld szk that
rour Hanor score that at 0 bacause § think the standard of sadistic and tarture, what —what
wag-not really brought aut in any kind of thing-—* (see sentencing, page 4, lines 24-25 and
page 5, lines 1-3) Mr. Kick: " —prior testimony.” (see sentencing, page 5, lines 7] The
presecutar and Trial Court tried to recall such testimany but could not. Mr. Kirk: “The paint I'd
make, your Honor, 1s that it"s to substantially ncrease the fear. I'm nat gonta claim that there's
no fear or anxiety, but it has ta be an action that's substantially increases that, so.* {sem
wrniencing, pege 8, linas 18-21}

Tha Trial Court deferred decisien on OV 7 variable and went on the Mr. Kisk's obdechicn
to'the scoring of OV 10 variahle scoring by the investigating agent. Mr. Kirk: * They scored him
at 15 points, predetory conduct was invoked. 1 would @y it would be more appropriately
scored at 10 points because he ~ the offender exploited a person’s youth or " —yeuth ar
abused their — his or her status as suthority; being the babysitter in this case and baing them

yaung children. |'d say that would be more apprepriate then the predatory conduct, thal's 8

e —
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drfinition that was scored | think It's very simidar the OV 7 argumant.” (see seniencing, page 11,
linms 1-8) Mr Sepic * Well, jJudge , | don't really think | disagree. | = Although, we dan't know
antirely what the —we don't have s vides of the precursar 1o all these avents, But | don't
balizve it was Mr, Hzle, necessanly, for instance that soliclted the children going thera. Thay
were taken there by their parents, etcotera, by mutual agreaamant, So, | den't know that there
whas pre-offense conduct that necessarily led to these acts. 5o, | think tan probabdy fits @ little
sguarss,” [see sentencing, page 11, [ines 10-17) The Court: “all rght. OV 10; 1’ modify it froem
#1510 10 points” (see sentencing, page 11, lines 20-71)

After further discussian between the Trial Cowrt and the prosacutor they were unable 1o
find any reference supporting the claim of spdism and torture, The Court: “Alrght, Il madify
0% 7 from 50 ko 0, That changas the total OV score to, 1107" [see sentancing, page 13, lines 18-
13} The Trial Court Judge sentenced the Defendant Larry B, Hale t2 & minimum of 10 years in
prizen,

A reasens for the santencing declsion the Trial Court stated: “your prior counse| is
extremaly thorough, and, inthe Court's opinion, You know, furned over every rock and tree and
visited susry crevies |n this case to, In his &ffort, try 10 get the best possible plea armaignment
for vou that ke could.” [see sentencing, page 20, lings 5-B) * |'would note that this plea
agreement that was reached and ultimately entered Into on June 11" af 2012, vou wers
leaking st spending life Ina Michigan state prison, and ; after consulting with your able attorpey
at that time, arrive at = at this plea agreement. It°s not as if this wes |ust plucked cut of the air
for a rman that had no prior convictions,” {see sentencing, page 20, lines 14-20) “Your gullt was

gstablished and you knowinghy, freely, voluntarily enterad inte that plaa agrearment. Youw chosa
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ta taka a—a sentencing agreamant of 10 years ta give you a chance at a life-afiar-grison rather
than risk what l=! think would've been 8 conviction had you gone o trial by jury, because |
listened 1o the children tastify under eath on March 6 of 2012 and | found their testimony to be
compelling and truthful " {see sententing, page 21, lines 8-15)

Presscution counsel whonasked i he had anything to say prier to the sentencing said:
"fiydga, raally, just, | think theyve caid it alt here and | think the 10 years agreed upan is an
appropriate sentence Thank you.” (see santencing, page 18, lines 4-6)

Delense counsel had argued: “-—that it was & no contest plaa, that Mr. Hale has
maintaingd his innocence on this, |was mot part ofa plea agreement for 10 yvears 50 'm genra
ba aziing that it be within the guidalines itsatl." {see fentencing, page 18, lines 2-11) "—he did
plead ne contest. A person with no record. The offense variables score out pratty high in
themsalves, But | would Bsk, your Honor, that--—-that you sentemnce him within the guidelinas
ard look for @ sentence, you know , at the 26-manth category or thereabouts, and not go
departing higher based on a plea sgreement that | don't think my client undarstood at all, &t
alene | wasn't part of. 5o, I'm arguing that if he's phed gulity to--— you, pled no contest ta the
c5C 3% and that the guldalines themsalves provide very adequate punishment and that you
stay within those guidelines when you santence Mr, Hale, [see sentencing, page 19, lines 7-17}
The Court: * Accerdingly it i5 the santence of the Court, again, the plea agreement entered into
an June 11™ of 2000 and - and 12, that vou are to serve 10 to 15 years in 8 Michigan state

prison, with eredit for time served a3 of today’s date of 147 days.” [see sentencing, paga 11,

s 16-19] It is that sentenca that Defendant-Appeilate asks for leave 10 appeal the
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sentencing decision of the Telal Court Judge, and asks that his case be remanded back ta the

Trial Caurt for resontancing within the Michigan Sentencing Guidelines.

ARGUMENT

| o P

l. Whather Larry Robert Hale was denied his constitutional right to a jury trial
when the trial court refused to grant Defendant Appellants motion to
withdraw his no contest plea that was made prior to his sentencing under MCR
6.310(8)(1).

Defendant-Appeliznt answers, “yes”
i Whather the trial court judge sbused his discretion when he refused to grant

Dofendant Appeltants motlon to withdraw his no contest plea that was made
prior to his sentencing under MCR &.310(8){1)?

Defendant-Appellant answers, "yies"

1, Whether Larry Robert Hale was denled his constitutional right to counsel of his
choice whan the trial court refused to grant Defendant Appellants mation to
withdraw his no contest plea that was made prior to his sentencing under MCR
B6.310{8){1} by not having a jury trial with substituted counsel and without
Involvement of counsel of his choice In the plea agreament?

Defendant-Appeltant answers, "yes"

Srandard of Review

The atandard for review on & trial courts dendal of a defendant’s motion te withdraw a
plea i did the trial court abuse its discretion. The standard is de novo review for the
eandtitutional issues such as the vialation of defendant’s 5" and 14™ Amendmants right to dus
process, and his 8 Amendment right to a trial by jury and tounsel of his choice.

I Pecgrle v Fomwlle 287 Mich App. 363 (2011) This Court also reviews: for o
abuse of discrebon  trial court’s denial of a defendant’s motion to withdraw a plea
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An ahuse of discretion ocours when the decision resulis in an outcome falling
autside the ramge of principled outcomes.  Moreover, this Court reviews de nove
ponstituticnal 18sues

"This Court reviews constitutional guestians de nove,” People v Abroham, 256 Mich App
265, 272 662 NWid 836 (Z003).
Analysis:

Thare was no factual basis established 2t the plea heating In Mr, Hale's case. That
omissan i significant and a key issue that this Court should address in deciding this case in

Dafendant-Appellants favor,

Poagale v. Fomville 291 Mich App. 361 p 377-378 (201 1) When reviewing whether
the factual basis for @ plea was adequate; this Coun considers whether the fact-finder
could huve found the defendnnt guilty an the basis of the faciz elicited from the
defendant at the plea proceeding A factual basis to support & plea exists if an
inculpatory infarence can be deawn from what the defendan has admitted, This
holds true even if un exculpatory inference could also be drawn and the defendant
asserts hat the latier is the correct inference. Even if the defendant denies an element
ol the crime, the court miy propesly sccept the plea if an incutpatory inference cin
etill e drawn from what the defendant says " Addionnlly, MOR 6 J10(8)
provides, in pertinent part, that o motion to withdraw a plea before sentencing should
only be granted if the defendant s oble 1o show that sathdrawn] of the plew is " in the
irterest of justice,” maaning that the defendant has to wrticulate "a fair and just
reason” for withdrawing the plea. Fair and just reasons inchude reasons like a cinim
of wetunl innocence or a valid defense 1o the charge. Things that are not considersd
fair and fust reasons ore dissatisfaction with the sentence o Incorrect advice from tha
defendant's attamey.

The Trial Court Judge used as the factual basis o aceept the Defendant-Appellant’s no
cantest plea, was his cecollection of the testimony given during the preliminary
examination, and his review in court of the prebable eause sheet, Both counsel agreed that
that revlew and the Judge's recollection of testimony would be & factual basis [or the plea.
[see piaa, page 11, lines 5-17)  The problem with that is that Mr, Hale has not heard facts that

weld make it clear to him that he was admitting to vile sexual acts on @ child, The Trial Court

e
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Jurdge read the probable cause sheet to himself. Mr, Hale cannaot read so he neads something
read to him for it to be fair that he understood that matter, This was 8 key errer commitied by
the ludge and Iz reversible error, 13T might have been clear to the Trial Cowrt Judge, the
prasecutor and defense counsel that the probable cavse sheet was adeguate for a factual baaks;
but they cannot say that Mr Hale knowingly and understandingly knew what the lawyers and
Judge were tolking about. This might be g different case, if the Trigl Court fudge had resd st
Ioud the probable cause sheet 1o the Bafandant,; bet ha did not. It cannot be said, that Mr.
Hale had any idea that he was aceepting o plea and was not contesting the clalms that he
cammitied sexual aets on 8 child. Had those alleged sexual acts bern read out loud in Caurt
fir. Hale would have sald that he did nothing of the kind. Larry Hale has ahvays maintained his
innocence to the charges against him. Not only did the Defendant not make any admissions of
guilt, ar any kind of allocution at all, but there was ne spacifie claims of condwet mentioned by
the Teial Court when It decided o sceepl the Delendant’s na contesl plea, Subjects suchas
graphic descriptions of sexual acls committed on a child, can be uncomfortable for evenyone
iwabhved. 1t may have seemed unnecessary far tha Trial Court Judge to resd out loud the
desrriptions &l the sllsged acis when he knew thet counsel all kneiw what the allegations wers
and what the ples was sbaut. The Court abused s disceetion and committed reversible grror
when it failed to read oul loud the probablo cause shaet to make Defendant fully aware and
informed about what he was pleading no contest 2. 1t might be embarrassing and distasteful
1o reed such vile acts afleged 1a have been cammitted by Defandant in opean caurt, but it neads
to ba done in ordor for a plea to be of the type that is made knowingly, freely, voluntarily and

undnu‘rnndlnglllr.
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The Tral Court relied heavily on his belief that defense counse| Tat Parish had been very
tharough i his investigation and preparation.of his caze, 2o therefore the ples was appropriate.
That assessment of the Tral Court &5 anabuse of discretion. | would specifically note that
defense esunse| Pansh told the Trial Court at the beginning of the pléa hearing that ke had not
had the opportunity until just this moment to go through those with him (see ples, page 4, linas
5-5]. The pies is taken in June 11, 2042 the preliminary examination s held on March 6, 2012
yet after threa months on the casa defensa counsel had not vet axplained to Defendant his
righis. Cowncel asks the Triel Court Judge to read to Mr, Hale bis rights, {see ples, page 4, lnes
B-E) It was an abuse of discretion for the Trial Court Judge to continue with 5 plea 1o a very
serious charge when defense counsel admits his failure to inform his cliant of hiz rights in open
eaurt just before the taking of the plea, The Trial Court Judge should have stopped the hearing
for sorne period of time or adjourned the plea hearing, for defense counze| and defendant 1o go
aver rights. Simply reading rights toa defendant s not enough, Defense counsal must often
explain those rights or possible owteomes bo 8 chent, 1t i presumptuous to bolieve that
everyone clearfy knows the rights, the specific meanings of terms, and the conteguences of
gwing up those rights without the oppertunity to talk to & lewyer. There is more to the
defendant’s rights then simple recitation, Anexplanation may be needed even |f a client |s fully
educated and literata. That ks what lawyers are thers far, 1o explsin terms and concepts in
Ismguage that chients can understand. When you have a chient with extremely low intellectual
capabiities, & lawyer should clearly, stowly and carefully explain Yhoss rghts 1o an accused. Mr,
Hale was given the quick and sasy versian of recitation of higrights withewt axplanstion

sdeguate for his understending and capebilitss,
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The Trial Court Judga ralles upon the responses of Defendant Larry Hale such as "yes”
answars to quastions te say that the plea was fully explained and knowingly gven, and freely
and voluntary, and understandakbly taken, People who cannot read or that function an & lewer
intallactual level often cope by saying “yed that they understand”, or act fike they understand
pormpthing to cover up thewr defickency to othors. Mr. Hale i clearly Saing this whan he tells the
Trial Court Judge that he quit scheol after the 10° grade. |see plea, paga 5, line 4) What Mr,
Hale failed to mention due to embarrassmant, that although he rade it into the 10" grade he
was in spacial education during his entire schooling, that he was only at 3™ grade functioning,
and that he had attending numerous grograms and ngght classes to learn to resd without
guceass, Tha Trial Court Incorrectly asseszed Mr. Hale's ability 1o underatand the proceeding,

and defense counsel did vary Bttle ta make the Trial Court aware of it. Saying only that: "My

client does not read -—* (282 plea, page 4, linas 3-4)

The Trial Caurt incorrectly believed that because Mr. Habe had maneged to meks it into
the 10™ grade that ha had essentially at least 9" grade abilities. The Ceurt: " I—| read each of
his Fighti- = ta him because | was awara of him stopping scheal in 10" grade. That was my
recalection, | liztened to the tape thiz marning to make sure my recollaction was securate and
| did go through each peint with the defendant.” [see plen, page 5, lines 1-7) More
consideration should have boen given by the Trial Cowrt to Mr, Hale's comprehension
problems, especially when substituted defonse counsel’s made these claims in his motion to
withdraw the plea, The arraignment of M. Hale makes clear his inability to comprehend things
pven when stated claarly and directly to him. Judge Bruce goas through 8 seperate felony
counts with the Defendant many of which carry [ife in prison as the possible sentenca. The

e ————————— e
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Defendant responds with some bizarre unrelated guestion about van payments. Judge Bruce
secids the Defendant saying that's got absolutely nething te do with what we're talking about

today. (see arraignment, page 9, lines 3-8)

Alsa in the armignment Judge Bruce chearly told Me, Hale that his bond was set at
$500.000 more than once. The Court: ™ Alright, #r. Hale, your bond |5 set at £500,000 cash or
surety.” (Ewe arrsignment, pege 7, lines 24-35] “—and with a $500.000 bond. That's the onky
thing hefore the Court at this time " {see arraignment, page 9, lines 18-13) Mr. Hale responds
with @ quastion; | have to have 55,000 to get out-—" {1é& arragnment, paga 3, lina 20} The
Court! "Five-—" {soa arraignment, page 9, lina 21) Mr. Hele interrupts with anothar questian;
“correct? [see arraignment, page 9, line 22) The Court; “~hundred thousand."” (see
arraignmant, page 2, ling 23) Mr. Hale says: " Okay, Thank you,” (see arraignment, page 9, ling
24} Mo are can say that after that exchange that Mr. Hale was elaar on his bond, Mr. Hale
simply cannot compreband what the Trial fJudge & saying and resorts to a defense machanisim

by saying "Okay"

The van quastion and inakility to understand the bond amount set by the judge at the
arraignment, demonstrate snd bolster the Defendant-Appellants claims that he did not
ungersiand the plea proceedings and that matters have to be carefully and slowly gone over

with the defandant in order for him to understand and comprehend.

The importance of the ples hearing and Mr. Hale's comprahension and understanding of

the procesdings were central to Defendant’s Motion 1o Withdraw Flea, yet the trial court did

ot fksten to the entire plea before making his decision to deny the Defandant’s Motion 1o

 —————
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Withdraw Plea, The Court: “--and finally, | didn't listen to the entire ples, but | listemed to a
geod portion of the actual plea, the recorded transeript—-recorded recard, rather, of that plea
frorm June 11™ of 2012, | prasided aver all proceading related to this |=| feel that I've ot a
good grazp ef—of the situation here.” (see motian to withdraw plea, page 10, lings 14-10% Tha
Trial Court Judge admits that didn’t listen to the entire plea before making his decision that
took away Mr. Hale's fundamental constitutional rights to a jury trial with counsel of his chaice,
The Trial Court did not preside aver the arraignment of the defendant. That mstter was
hendied by Judge Gary §. Bruce. The Trial Court sbused its discration whan (& surmmarily ruled
against Defendant’s Motion 1o Withdraw Plea without taking the due consideration by listening

tothe antire plea hearing to see if anything could Support Defendant’s positian. That is the
rinirmuerm that should have been done before the Trisl Court committed the Defendant to 3
horritle plea deal made by his farmer dismissed defence tounsel that would send him to prisan

far ten Years or mora.

The Tria| Court abused s discretion and committed reversible arrar when the Tral Cowrt
acknowledged that the defendants understanding and comprehension was the key lssus. The
Court! “The main thrust of the Defense motion in thiscase s contained in paragraph 6, where
Wir, Hales indicates he's not abbe to read or write and did nat understand or comprehend his no
contest plea to o CSC 3™ Degrea, And ) just find that completaly without merit.” {sees motion o
withdraw plaa, page 12, lines4-B] “—-tha Court went through sach prong of his rghts form
with the defendant, individually. Solam completely convincad that the plea was just-and

proper asit relates to an deficiencies that the defendant may have with regsrd 1o reading

and/or writing." {see motion to withdraw plea, page 12, lines 12-15) Sa the Trial Court balieves

_
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that if a right is read to a defendant that is all that is needed, regardless of the intellectual
capakility of the specific defendant. If the Trial Court read the rights clearly and concisaly in
English 1o a parson who only spoke Spandsh, can it b said that the dofendant wnderstood? 1% s
the same with'a persen of limited intelfectual functioning. Just fike the Soanish spesking perian
needs an interpreter the special needs person needs extra time and explanations in arder to
fully comprehend thair rights lat lsne the consequances of relinquishing thase rights. It was
o abuse of discretion for the Trial ludge not to take Into account Mr. Hale's limitatisns when

ne steted that Mr, Hale fully understood all of his rights because he read them out loud.

The Trial ludge abusad his distretion and committed reversible gtrarwhen he ruled that
withdrawal of the plea would substantially prejudice the prosecutor becsuse of rellance on the
pleg, The prejudics to the prosecutor was simply that the victim witnessas had been told that it
was over thise weeks before and would now have to be told that the jury trial was on agein,
The prejudice |s simply asking witnessas wha are available to come inte Court gnd tell the truth
undercath, How can that ba prejudice let alens substankisl prejudica, Itis also interasting that
it was the prosecution who told the victim witnesses that the cass was over fallowing tha ples.
The prosecution was making a false promise that should not bind the defendant. The MCR
531048} 1) makes clear that a defondant may rmotion for withdraw of plas before sentencing,
vet the prosecutor tell the girls that it is over, Just bacause & prosecutar Eives improper legal
edvice 1o 3 witness domsn't make everyone alse bound to that false promise, The prejudice ta
the procecution was all of thair own doing and éreation, Telling witnasses that they are

eicused from a case before it wover and then claiming estoppel 5 lsughabie Fit dide't invelve

the sericus matter af Mr. Hake being denied his fundamental rights,

Tl —————
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It was an abule of discretion for the Trial Court to use the prosecution’s premature
promase to the withesses that the matter was over a5 a basls ta deny the Defendant’s Motion to

Withdraw Plaa,

Freservation af Errer:

“Any plain errar that affects a party's substantial rights may be considered even though
It wes not brought to the court's attent|an,” Comeron, supra, at &; citing Carimes; supra, at 763
quoting FA Crim P E2{b). & constitutional right "may be forfaited by a party's failure to tirrely
assert that right." Corines, supra, at 763; citing Ofonag, suprn, at 731, “To avaid forfeiture, the
defendant bears the burden to chow that {1}an errar accurred, (2} the error was plaln, e, clear
of obviows, and {3) the plain errar prejudiced substantial rights, |.e., the error affected the
cutcome of the lnwer court preceedings ¥ Cameron, supna, at g eiting Corings, supra. at 762
In additicn, “once a defendant satisfies thess three requirernents; an appellate court miust
Exgrcise s discretion in deciding whether te reverse,” Cameron, supro, 8t 5. Evan then,
reversal is anly warranted when the plain, forefeited srrar, * ‘seriausly affact{ed] the faimess,
Infegrity or public reputation of judicial procesdings’ independent of the defendant’s
innocence, ™ Comeran, supra, at 8; titing Carines, fupra, at TES: quoting Olane, supra, at 736-
137,
Analysis

This raze presents an undecided issue and novel issua that has not yet been decided by
the Court of Appeals as far a5 counsel has been abla to determine. That is the (ssue of the

standards and considerations that trial courts shewld use when canfrantad with an issus of a

h
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defendant seeking to withdraw his plea prior to sentancing when the conviction was cbtainad
by way of 8 no contest ples. Defandant-Appellant argues that thoss standards and

considerations that the trial courts shauld use in such eases, should be different then the caze

where a Defendant pleads guilty and or makes inculpatony statements or admissions of guilt or

statements mferring guilt such as the Defendant in the cited case below,

Feegele v Foopaille 291 Mich App 363 p 378-373 {2001} A the plen proceeding, Fomville
testified that he “pretty much endangered two young kids[ ]* He ded this by "doing drues and
driving around with them in the car He admitted that e and his friend were driving around
with the children while getting coack cocaine. He admitted that he knew that be was supposed to
refurn the chuldren o their mother a1 11:00 p'm: and that he had told bodh the children and thesr
mesther that thes was what he wits going to do. "But [he] ended up becauss of getting crack and
cverything kogping the kids with [him], drving arcund from 11 p.m. at night theowgh 2 pa in
the afternoon the next oy, . " Fooville agreed that he hid ° frogdulently detomed® the children
Ciiven that Fonville's admissions were in line with the elemems of the charged crime, we
conchade that the trial eowrd did not abuse its discrenon by denying bis motion o withdrow s
plea Aninculpatery inference can be drvwn from what Fonville admitted, That ks ahthouth he
armzmally might have had consent to take the children, e ndmined that he later fraudulently
detimned them by driving arousd and doing drugs el the next aflerneon while the children
were in s ear instead of resurning them at 1100 poms, 83 agreed upon with their mother,
Fonville did not sufficiemly demonstrate tht sathdrosal of bis plei was an the imderest of justios
Merecver, although Fonville clamed that he was nocent of the crime as chasgesl because he
did not have an "eval mtent,” e never argued that be was actually inmocent of the plleged
conduet The prosecution has suhority to choose appropriate charges, [fnl5]and Fooville
velumzarily pleaded guilty to the charge parsunnt 1o & valid plen agrecment placed on the record

in Eamlite 1he Court rubsd against tha defendant alowing withdraw of his plea saying
that he made sevaral inculpatony admissions during his plea hearing, like he pretey much
andangered two young kids, doing drugs and driving around with them In the care, and agrasd
he fraudulently detainad the ehildren. In this case the Defendant-Appeliant Larry Hake made no
such statemants. Larry Hale anly said no contest without any type of inculpatory statements or
admizziens, Mr Fonyille never argued that he was actually innocent of tha alleged conduct

Larry Hale has consistently maintainad his Innocance ta the charges,

e ——
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The Defendant-Appelants claims of innocence ars backed up by the victim witnesses
late disclosure of the alleged sexual abuse by the Defendant Larry Hale, (see prosecution’s
answer o motion to-withdraw, page 3, paragraph c) Frosecutor Sepic wrote that “Around tha
time that case was over, the children disclosed this defendant’s abuse® %o it was around the
end or after tha time that the Michasl Barrett had been prosecuted, pled guilty and was
sentanced thet Angel and Mckenysis fisst disclosed the alleged abuse Larry Hale. The
allegations against Larry Hale go back to September 2009, It seams logical thet if the twa girks
were interviewed by the professionals in the investigation of Michael Barrett, that they would
have diszlosed the sexual conduct they later allege against Larry Habe. 1t s @ defense and vary
plausible that there was no conduct by Larry Male to dischose singe none of it had aver
happered, |t was only when the Michael Barratt case was ending that the girls sald Larry did
things tea, That |s not plagsibla that professionals would nothave diseovered all the
perpatrators during their professionally conductad interviews. It would be & standard guesion
of the interviewers to ask after disclosure by a child victim of a perpetrator to follow up with
guestions on whether there were other persons who have done such things to you tos, That
queston was asked to both children and the answer was that nobody but Michae! Barrett did
things to them. (See Exhibats 3°& 4, Forensic Reports Mckyndsie Kasding and Angeligue
Kaeding toncerning Michael Barrett) The fact that there was no disslosure of sexual abuse by
Larry Hala during the intaryiews on the Michael Barrett case wauld be evidence to shaw that
the girls wera lying in the case against Larry Hala, That alone s ressonable doubt painting

toward the actual Insocence of Mr, Hale,
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The Prosecutor alse says about the two victim witnesses testifying again against Larry
Hale, “"Thay will likely not testify in the same way 25 before.” | |see presecution’s answer to

matlon tawithdraw, page 3-4, paragraph & That ie an admission that the witnesses will be

changing their stories, That Is how furies decide if someone s talling the truth or not. That ita

fundamental right under tha confrontatian clause, Defendant hasa rght to heve o jury 1rial,
gnd one where the attorney of his choke i3 allowed te cross examine the witnesses agalnst

him. Cne of the victim witnasses story completely collapsed on refativaly soft cross
exarmination during the pratiminary hearing. All charges sgainst Angel Kasding were disrnizied,
(52 Preliminary Examination g, A1) It seams likely that on maors tharaugh cross examination
the other child Mockyendsee Keeding answers would demaonsirate clearly to a jury that she (= not
tailing the truth about Larry Hale. Thare are nurnesous incoaslitencies in girl's storles. &
significant falsehood iz the story that Larry Hale wodld commit the sexual acts on a girl when
sandra Hale was shopping or doing laundry at the laundry mat. The problem with that stary Is
that Sandra Habs does not drive. The Hala's have a washar and deyer and don't go to the

laundry mat. Larry Habe did rmost of the driving 5o it would not likaky for Sandra to be away and

Larry at homme still with s child 1o commit & 12x act.

“The Confrantation Clausa guarantess anaccused the right to confront witnesses
against him. U5 Const, Am VL In Crawgford v Washington, 541 US 36: 124 § €t 1354;
153 L Ed 24 177 (2004}, the United States Suprems Court overruled jts priar
decision in Ghio v Boberts, 448 LIS 56; 100 5 Ct 2531 E5 | Ed 2d 597 {1980) and
habd that testicanial hearsay avidence, swch 25 a3 statermant mads to police, is
sdmissible anly incircurnstances In which the declarant is unavailabla, and only if
the defendant had a prior opportunily to cross-examina the declarant, The
Crawford Court nated that althaugh the ultimete goal of the Confrontatian Clause is
to ensure the reliabiling of evidence, It Isa procadural rather than g substantive
guarantee, and held that sdmitting a hearsey statement desmed rellable by a judge
pursuant to varicus factors was at odds with the right of canfrontation guarantesd

e ——
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by the Confrontation Clause. The Crowsford Court reasoned that the Canfrantation
Clausp demanded not only that evidence be reliabla; but skio that its reliakbility be
#EERELED By tecting it by cross-mxamination, Crowfard, suprp at B0-63.

The Crowford Court declined to provide a comprehensive list of what hearsay
statamants are testimonial. Hawever, the Cranford Coust want 5o Far as to hold
that prior trial testimony clearly constituted testimanial hearsay, s did pretral
statemants it the declarant could reascnably expect that the staternent would ba

used "in @ prosecutorial manner," see People v Lonsoy, 268 Mich App 375, 377; 707
NW2d B10 (2005) (plurality epinion], and If the statement was made "*Undar

circumstances which woauld lead an obiective witness reasonably to belisve that the
statemant would be available for wse at & later trial, ™ Crowford, 501 U5 at 51-53

[citation ormittad), The Crowferd Court did obseérve that business records are not
1estimanial. M at 56.[fnd]

MrHala should have been able to have eaunsaf of his choosing cross examine the
profecution’s witnesies ina jury trial. inthat way the truth could come out, Prior ecunsel did &
Poor oo during the praliminary examination of cross-examining the witnesses for the
prosecation, The defandant had a eanstitUtional right fo a trial by |wry, with counseal of Piis
cheosing. By denying the defendant his right 1o a jury trial on the thargas the Fifth, Sixth and
Fourteenth Amendments to the 1,5, Canstitutisn were violated and ha hed no effective ahility
to confront the witnesses a3 required by the confrantation clause of the Sixth Amandmeant with

2 lawyerof his chalce,

Actual innocence is also shown by the fact thist thers wers no cppomunities for theie
Bcts to ocour, The duples was 2 very small twe Badroam, There were always plenty of people
atound, Those persens were not guestioned by palica in this caze, The Hale's bwo grandssh's
were naver guestionad ar infannewed. Both of therm were prasant st the times when thasa
&chs were said to have occurrad. |f Mr. Hale was supposedly cammitting thase acts an the two

rhinor Kaeding children that were somatimes in his cara |t seems reasanabia and preper to have
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authorities Interview the two Hale grandsons an whather they had ever been tauched

inaporapriatety or sexually by Larry Hale or whether or not they witnessad any acts by

defendant on the twe girls.

The defenss beliayves that there i3 a financial motive In the girks Iving that wouid cast
doubt on the case. Tha case against Larry Hale came a5 a result of reports mada by the Kaeding
chifdren’s uncle Jazon Keeding. The whole garage sale story whera tha girls were said, to have
acted up, that led to the disclosures an Larry Hale was not eredible. fazon Kaeding theaugh Chs
has bnan able 1o get the minor children away fram their bislogical parents. [see Preliminary
Esamination, lines 1524 p. 51 The deferse befieves that lsson Kaeding |s recedving foster
perent benefits for Angel, MeKendsiz, and Preston Kaeding. That is a substantial amount of
menthly Income leading to an Incentive and motive b get the girls to lie about Larry Hale, to

show that the bislogical parents are uniit bocause they leave the children with sexual

predeiors

There is also evidence that the girs witnessed their mother perform sexual acts on men
wihile the gifs wera present, The witnassing of those acts could be a basis for the girl®s
allagations, claims and descriptions of what Larry Male supposadly did to them. Thore are
NUMErDus iInconsistencies arens of questisning that point 1oward Larry Hale's actual iInnacence
tothesa charges. Ha hae abrolutely mo histary of suth behavisr at 54 years old. That Larry Habe
has & gmvers hiart condition that would make sexual jntercourse impossible and pogsibly fatal

Larry Hale earries nitro pills, His wife Sandra Hale would testify that Larry hasn't been able 1o

have sex Far ten years,

P ——— |
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Tha Trial Court Judge abused his discretion when he tack as a fact that former defense
counsel Tat Parish was axtremely tharsugh and zealous in his advocacy of Larry Hala,
Prosecwtor fapic boktered that view i his staternents during oral argument, pralsing Attornay
Parish's work and dadication. A lawyer could have a reputation for doing things right in mest
cases but totally fail in one. That is for the Court 1o consider on a case by tase basis based upon
the specific facts and situation in that case. Larry Hale wesn't happy with Attorney Parish and
did mot faai that his case was being handlad properly when he found aut that he had agresd o

somathing he never would have knowingly agroed to,

Larfy Hale Immediately requastad that Altomey Parish withdraw his plea after he talkod
with Ris farnily following the plea haaring. When Attorney Parish refused 10 da that, Larry Hale
fired Attorney Parish and retained subatituted Astorney Martin Kick. The trial court allowed the
aubstitution but ruled that the plea negotiated betwesn Attornay Parish and Prosecutor Sepic
waid binding on defendant. This implicated Larry Hale's corstitutional right to counsal of choles
under the Michigan Constitutiesn, the Sith Amendment and the Due Process Clause, Linited

States v Gontales-Lopez, 548 US 140, 126 5Ct. 2557, 165 Led2d 409 (2006).

The Defandant has a constitutional right to have the attorney of his choice defsnd him.
Substitutad Attormey Kirk tald the Trial Caurt in his mation to 'withdraw ples that st the tima of
filing hiz motion he had recelved no discovery whatsoever. Yet tha Mation to Withdraw Fles &=
heard without giving Attorney Kirk adequate time to articulate 2l of tha possible defanses tha

weuld be svailabbe to Mr, Hale at jury Lrigl.
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substituted defense counsel would not have taken the casa if he did not believe that
Mr. Hale had & very good chance of acquittal at trial. Attorhey Kirk speke with Larry Hale in tha
Bertien County Jall and explained to him the consequances and risks involved in going o Juny
trizl facing lfe in prison. Larry Hala was nat hesitant in wanting to go to trial to prove his
innacence and to clear his name, The Trial Court Judge attributes it to buyer's ramorss and
points to the quick dacision 1o change his plea enly aftar talking to familky that ceused
defendant 1o want to chanpe end withdravw a3 reszons for his decisian, 1t was only when Larry
Hale heard from his family on the telaphone in fall wase the first time he had understaod that he
had taken a plea bargain, He told his family that he thought e was going to trial. Recall his
question to the Trial ludge during the plas hearing, “Nao Trial?” |see plea, page 7, line 7} ‘Whan
thay told him what he had agreed 1o, he immediately becama upsat snd wanied that changnd
He triad to gt Attarney Parish to withdraw the plea but he wouldn't. His family contacted
Attarney Kirk and he agraed to meet with Larry Hals. Attarney Kirk then took the caze and filad
the Matian ta Withdraw Plea expecting that Mr, Hale's fights would be honored and that ke
would be givan the jury trial. Since that was denled, the substitutad counsal far the defensa
was left with sentencing sues, and this appeal which is Interlocutory | since it came before
trial, but Mr. Hale i incarcerated until he can get his jury trial 1o be acquitted and then fres.
Could it be possible that Attorney Parish after taking & reteiner, believed that this was 3 pood
cane for the progecution without much investigation, and manipulsted the defendant into s no
contast plaa 4o that he could pockst the rétainer and move on to ather cases, Less likely s that
substituted counsel sesking » depleted ratainer with na mare family support coming would

agres to conduct & celmingl fury trial fora defendant that he balleves i guity? Or te continue

m—___
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with an appesl in order to get & chance at that jury trhial? Defense caunsal Attorney Kirk
believes that Larry Hala is innocent of the charges against him that ls why he is now getting
zealous reprasentation, but that requirés this court to everturn the Trlal Judge and sand this

matter back to the Trial Court for & |ury trial.

This Honorable Court should reverse the Trial Court's decisian to dany Defendant-

Appellant's Motion to Withdraw Plea and remand back to Triat Court for jury tral or further

procaedings.

k Whether the Trial Court Judge committed error or abused his discretion by
sentencing Larry Robert Hale to prisan for 10 to 15 years whan the Trisl Court
ludge failed to state adequate reasons on the record for an upward departure
from the sentencing guldelines?

Defendant-appellant answers, "yes”

Il Whether the Trial Court ludge committed error or abused his discretion by
santencing Larry Robert Hale to prison for 10 to 15 years when the Trial Court
ludge failed to give due consideration to the 55 point reduction In OV paints
that defense counsel was able to obtain through argumant prior ta sentencing?

Defendant-Appeliant answers, “yes”

Standard of Review

Fh tssues in this case concern the proper imerpretation and application of the slalutory
sentencing yuidehnes, MCL 777 1 Ley se, which are both leual questions that this Court reviews

de nove. Peopde v, Morson, 471 Mich 248, 255; 685 NW24 2032004,

“—_
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with an appeal in crdes to get a chance at that jury trial? Defense counsel Attorney Kirk
believes that Larry Hale is innacent of the charges againat him that is why he & now getting

zedlous representation, but that reguires this court ta evérturn the Trial Judge and send this

matter back to the Trinl Court for a jury trial,

This Hangrable Court should reverse the Trial Court's decision to deny Defendant-

Appellant’s Motion to Withdraw Plea and rermand back to Triat Cowurt far jury trial ar Furthar

procesdings

I Whether the Trial Court Judge committed error or abused his discretion by
sentencing Larry Robert Hale to peisen for 10 to 15 years when the Trial Court

Judge failed to state adequate reasons on the record for an upwerd departure
from the sentencing guidelines?

Defandant-Appeailant answers, “yes”

Ii. Whether the Trial Court Judge committed error or abused his discretion by
sentencing Larry Robert Hale to prison for 10 to 15 years when the Trial Court
Iudge failed to give due consideration to the 55 peint reduction in OV points
that defensa counsel was able to obtain through asgument prior to sentencing?

Defendant-Appellant answees, "yes"

Standard of Review
The sssues i thiz case concern the proper interpretation and application of the staliary
sentencing guidehnes, MCL 777 1 1ed seg., which are both lewal questions that this Court reviews

de nove, Peogfe v Marsan, 47) Mich 248, 158, 685 MW 2d 203(2004)

_—§$——€§$§——m—— -
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Analysis
The sentencing guidelines called for a santence for the C50 3 degres offensze of 36 1060

rmonths. The trial court judge sentenced the dafendant Larry Male to a term in prison of 10 10
15 years without adeguate reasons for sucha departure. The trial court judge never stated any
substantial and compelling reasons for giving Mr. Hale a term In prison cizaring outside of the
Mithigan sentencing guidelines meking the sentance given to the defendant Larry Hale in
viclation of MCL TE9.34{3) Peaple v Lathrop, 460 Mich, 1036 1036-37 (2008] *-~ the trial
court shall sentence the defendant within the appropriate sentensing guidelings range, or
articulate an the recsrd & substantied and compelling reason for departing from the sentencing
guidelinas range in accordance with Prople « Sabeock 469 Mich, 247 (2003).

The P5IR had recommended a sentance of 10 1o 15 years basad upen the scoting In the
repart, see Exhibit &) That 10to 15 year sentence wis based upon falsely scored offense
vanrables. The raport had claimed that Mr. Hale had done acts invalving predatory conduct,
with sadism and tarture. There was na avidence that backad up those sconing decipions, Mo
pradatory conduct becausa Larry Hale had never trigd to have the girls come owar or stay ower,
There wis absolutehy no thieats made or claimed meds by the defendant. There were no
slleged acts of tarture or sadism aven if you take the girls storias as true. In fact, 55 points
were remaved at santencing by defense counsel chalkenges to scoring errors, 1t was ertor Foe
tha tral judge not to take mto sccount these mitigating factors when he santenced Mr. Hale to
the recammended sentence in the PSIR of 10 to 15 years. The recommanded sentence was
tased upon false pramises that Mr. Hale had engaged in predatory conduet, mada threats
againal the victims, engaged in acts of sadism and torture on the victima. None of that was true

ar even alleged ta be true, or backed up by any stated facts or evidence. The trial court judge

F
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should have reduced the minimum sentence ba tame term less than tan vears when it bacame

clear that the recommandation was based uponsignificantly false premizes of fact not present

in this ¢ase

Feopde v Fronvisep 474 Mich 82, 88-8% (2006) " A defendant is entitled o be sentenced by a
trial court on the hasis of acourate information, MCL 7693410} states, *[i}f a minimum
sentence is within the appropriste guidelines santence range, the court of appeals shall affirm that
sentence and shall not rémand for resentencing ohsel o orroe i scoring the senbencing
pwideliney o Soccarie Sgformation reffed dpon oy determiinieg the defndon’s sevionce, ¥
(Ermghasis added § In ofher words, if 0 minimum sentence falls within the appropriste guidelines
rhnge, & defendant s onog entitled to be resgitenced unless there has been o sconng ernor or
inaccurate informatien has been relied opon. As weexplained in Peaple v, Kinhie 470 Mich 305,
0310, 684 NW2d 668 (20045 "if the sentence 15 within the apgroprite puidelines sentence
range, it it only appealable if there was p-scoring error of inaccurate infarmation was relied upon
iy determmining the sentence and the issue was rised at sentencing, in & moticn for resemencing,
or in o poton fooremand ® MOL Te0 340000 makes clear thot the Legislatore intended 1o have
defendants sentenced according 1o aceurataly scored pukdelines and in relignce on sceurile
mforimatien {although this Coun might have presumed the mame even absant sueh express
Tnnzuage)  Moreover, we have held that “n semtence 1 invalid of 0 15 based on inoccurste
infeermmntanls " Propde v Mifey, 454 Mich, 90, 96; 5338 NW2d 299-(1997), 1n this.case, there was
B scorng ereor, (he scoring emtor altered the dpproprinte puidelings range, and defendant
preserved the issue ai dentencing It would be in derogation of the law, and fundamentally
unfair, to deny a defendant in the instant circumstance -the opportunity to be resentenced on the
bazis of accurate information A defendant 35 entitled 1o be sentenced 10 accors) with the law, and
wentitled 1o be semienced by & judae wieo s sciing in conformiy wath such law,

It was not factual or true for the reporting agent to claim that the victsms wera children
ar step-children of the defendant when it was a babysitting situation. It was not accurate or
factual ar true to say that sadiem or torture of actions that substantially increased fear or
anxisty when no sueh facts existed to back up that claim. It was not factual or accurate o true

i say that defendant acted in & predatory fashion whan no facts existed to back up that claim,

The courts stated reasons for the santence on the record; was that "vour prior counsel
Is extrermety tharough, and, in the Court's, opinion, vou know, turned ovar every rock and tree

snd visited avary crevice in this case to, In his effort, try to get tha best possible plea

e ———— e e e
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should have reduced the minimurm sentences to sorme tarm bets than ten years when it bacame
clear that the recommendation was based upon significantly false premises of fact not present

in bl case.

Mevgple v Frapcives 474 Mich. 82, 88-29 (2006) "A defendant is éntitled to be sentenced by a
frial court on the basis of accurale nformation. MOL 76034(10) states, "[I)F & minirmwm
sgrience is within the appropriate yuidelines sentence range, the court of appeals shall affirm that
seolence wnd shall not remand for resentencing obseen (o error 0 seorine e n-.-:.l'm-im;
gwichelines or guecorrate sfovemanion relfed wpoe i determining e defendanl’s sentence.”

[ Emphusis added ) In other words, if & minimum sentence falls within the appropriate guidelines
range, o defendant is not entitled 10 be resentonced unless there has been s scoring emrar of
macorate nformation has been relied upon. Ax we explined B People v Kimbde, 470 Mich 308,
FIo-31 1, 684 NWId 669 (Z004), "if the sentence |5 within the appropriste guidﬂinu_santenm
range, it isonly eppealable if there wiis 0 scoring eror or inaccurate information was felied upon
in determining the sentence and the issue was raised ar sentencing, th a motion for resentencing,
of o a motion 1o remand, ® MCL 78234010} makes clenr that the Legishuinore intended to hove
defendants sentenced according 1o accuralgly scored poidelines and in reftance on accumis
infiurmation (although this Court might have presumed the same even shesnt spch - express
Tonguaged  Moreover, we have held that *a sentence w8 invalid i it i3 baged on inaccurate
mformation.” Frople v Ailes, 454 Mich. 90, %96, 550 NW2d 799 (1997} In this case, There 'whas
4 scuring errod, the scoring ervor aliered the approprisie guidelines range, ond defendant
preserved the issue ol gestencing. It would be in derogation of the Inw, and fundamentolly
unfuir, 1o deny o defendant in the instant cireumatance the oppartunity to be resentenced on e
basts of nocurate information. A defendant (s entitled 1o be sentenced in accord with the Taw, snd
1z entitbed 1o be sentenced by o judie who i2 asting i conformity with such law,

It was rot factual or true for the reperting agent to claim that the victims were children
or step-children of the defendant when it was 5 babysitting situstion. |t was not accurate or
factual or true to say that sadwsm or torfure or actions that substantizlly increased fesr or
anxiety when no such facts existed to back up that claim [t was not factus| er accurats or trua

tosay that defendant ected in o predatory fashion when no facts existed to-back up that claim.

The eourts 1tatad reasons for the sentence on the recard; was that "wour prior councsl
iz extremely Ehorough, and, in the Court's; opinion, you know, turned over every rock and tres

and wvizited every crevice in thiz case to, in his effort, try to get the best possible plea
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arraignment [sic] for you that he could. {ses sentencing lines 5-8 p 20} and *wou were looking
st spending life in a Michigan state prison, and, after consulting with your able attorney at that

tirne, arrived at, - at this plea agreemant. Ancther raasen given by the trial court was that,

“the children were interviewed on January 20™ of 2012, a forensic interview, preparad-—-or,
conducted by the Bernen County Child Assessment Canter, and they wers found to be truthiul
2nd the statements that they were making were found to ba meritosiase,” Thass mme twa
girts made statements to forenslc interviewers at the Berrien County Child Assessment Cantar
on juna 7" 2011 to Brooke Respierskiand Bark Welke where they said that Ao ene other than
Michael Barrett had 1ouched them inapgrogriately, (see Exhibits 3 & 4) Brooke Rosplerski
conductad both intarviews of MiKyndsie cancerning Michagl Barrett and later Larry Hale, yet
ghe fails to ask MokKyndsie why she denied being touched by snyone elia in the 2arlier
interviw, Those statements were ako made under circumstances that would be faund to be
truthful and meritorious, but clearly lias are baing teld in one interview, or tha other by both
girls. The fact is that prior counsal did not take the dee care and consideration of Mr, Hale's
case that tha trial court gives credit for, |t was &n untrus assertien of the tHal cours that Mr.
Hala's guill was established and that kir, Hale voluntarily entared inte the ples agreement,
Tha girl's false statements to forensic professionals, their late disclosure issues, Angel
Keading pointing out the trial court jedge as the perpetrator of the erime a1 the preliminany
examination, the dafandant’s lack of access 1o the alleged viclims while akone, the financial
rrotive of the uncle lason Keading who was the Instigator of the allegations against the

defendant, all point to success at jury trial for the defensa. The trial court |s impraperky giving
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credit to priar defenss paunsel's asszzsment of the caze and ghilng e eredit ta substituted
counsal's argurments of innocence.

In People v Lathropg, the Courd of Appeals, *Absent any indication in the record that the
trial judge would have departed upward to the same extent if the guidelines had been properly
soored, tha prosecution’s admisdion thal priar record variable § MCL 777,55, was improperky
scored establishes a plain ercor affecting the defendant’s substantizl rights,” In Mr. Hale's cass
offense variabkas OW7 and OV10 weare miss-scored requiring the trial court judge ta Indicate
somahow on the record that he had taken that into aceount when he deparied upward. That
was plain arror affecting Mr. Hala®s substantial nghts.

If the sentence recommendation of 10 to 15 years is based upon premizes that the
Defendant engaged In predatory conduct, sadism and torture, and It i then discovered that
Defendant did not engage in any predalory condust; sadismoor torture, but the trial court gives
the same sentance a5 the recommandation based upon the false premises, without giving some
reasan that the false facts in the recommendation made no differance in the sentence, The
trizl eourt naeded to state that it was giving Mr. Hale a sentence of 13 to 15 years regardless of
those missing factors by s1ating other viabla reasons or grounds for the fallure to give credit to
the defendant in his sentence.

it was arror far the trial court not Lo state grounds conforming to MOL 763,34 3) when
the trial court departed from the guldslines with Brn upward departure from the 36 to B0
months 1o a sentence of 10 ta 15 years, It was arror fior the trial court not to ghve credit in
defendant's favor when ssgnificant scoring errors were discovered by defensa counse| at

santencing that made the scoring recommendation of ten 1o fifieen years grosshy unfair

e ———— e ———
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CONCLUSON

The Trial Court abused its discratien when it denied the Defendant’s Motion for
Withdraw of Piea. The Defendant-Apgeilant should have been allowed his constitutional rights

ta @ trial by jury and to have counsel of his choice defend him,

Tha Trial Court committad errar s the sentencing of the Defendant-Appaltant and that
if Defandant-Appellant doas not prevail on his issus requesting & jury trigl, thamn this case be

rermanded back for resanienting.

RELIEF REQUESTER

That this Henerable Court should reversa tha decision of the trial court and aflaw the
Defendant-Appeliant to withdraw his no contest plaa and proceed bo jury trial with counse! of

his choice,

That chould this Honorable Court demy Defendsnt-Appeliant’s intarlocutory appeal fora
jury trial, that this Honorable Court remand the case back tao the trial court for resentancing

within tha Wichigan Sentencing Guideiines.

RESPECTFULLY 5L|-BMIT{D:
ﬂk@.ﬂ M p4/12/2003

IEERATIe Date

RARTIN O RIRK [PA3330)

LAW OFFICE OF MARTIN O. KIRK
1762 Miles Fead

Saint fpamph, W AH0EL

[2649) 433-086E
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PRIOOF OF SERVICE

Onthe 13" day of April, 2013, Martin O, Kirkserved the Defendant/Aapellant’s Brief
upon the Court of Sppesls and all pertinent parties, by placing the same in an envelops with
postape pald addresced 1o the partles lit-knswn addresses,

Dated: April 12, 2613 \\!\Jg‘_uj_\ﬂ ‘I'U‘\_,k

Martin O, Kirk (P43330)

—_—
[Type text] Page 39



